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See 33 CFR 323.4 for discharges that do
not required permits.

(4) For purposes of this section, an
activity associated with a discharge of
dredged material destroys an area of
waters of the United States if it alters
the area in such a way that it would no
longer be a water of the United States.

NOTE: Unauthorized discharges into waters
of the United States do not eliminate Clean
Water Act jurisdiction, even where such un-
authorized discharges have the effect of de-
stroying waters of the United States.

(5) For purposes of this section, an
activity associated with a discharge of
dredged material degrades an area of
waters of the United States if it has
more than a de minimis (i.e., incon-
sequential) effect on the area by caus-
ing an identifiable individual or cumu-
lative adverse effect on any aquatic
function.

(e) The term fill material means any
material used for the primary purpose
of replacing an aquatic area with dry
land or of changing the bottom ele-
vation of an waterbody. The term does
not include any pollutant discharged
into the water primarily to dispose of
waste, as that activity is regulated
under section 402 of the Clean Water
Act. See § 323.3(c) concerning the regu-
lation of the placement of pilings in
waters of the United States.

(f) The term discharge of fill material
means the addition of fill material into
waters of the United States. The term
generally includes, without limitation,
the following activities: Placement of
fill that is necessary for the construc-
tion of any structure in a water of the
United States; the building of any
structure or impoundment requiring
rock, sand, dirt, or other material for
its construction; site-development fills
for recreational, industrial, commer-
cial, residential, and other uses; cause-
ways or road fills; dams and dikes; arti-
ficial islands; property protection and/
or reclamation devices such as riprap,
groins, seawalls, breakwaters, and re-
vetments; beach nourishment; levees;
fill for structures such as sewage treat-
ment facilities, intake and outfall
pipes associated with power plants and
subaqueous utility lines; and artificial
reefs. The term does not include plow-
ing, cultivating, seeding and har-
vesting for the production of food,
fiber, and forest products (See § 323.4

for the definition of these terms). See
§ 323.3(c) concerning the regulation of
the placement of pilings in waters of
the United States.

(g) The term individual permit means
a Department of the Army authoriza-
tion that is issued following a case-by-
case evaluation of a specific project in-
volving the proposed discharge(s) in ac-
cordance with the procedures of this
part and 33 CFR part 325 and a deter-
mination that the proposed discharge
is in the public interest pursuant to 33
CFR part 320.

(h) The term general permit means a
Department of the Army authorization
that is issued on a nationwide or re-
gional basis for a category or cat-
egories of activities when:

(1) Those activities are substantially
similar in nature and cause only mini-
mal individual and cumulative envi-
ronmental impacts; or

(2) The general permit would result
in avoiding unnecessary duplication of
regulatory control exercised by an-
other Federal, State, or local agency
provided it has been determined that
the environmental consequences of the
action are individually and cumula-
tively minimal. (See 33 CFR 325.2(e)
and 33 CFR part 330.)

[51 FR 41232, Nov. 13, 1986, as amended at 58
FR 45035, Aug. 25, 1993; 58 FR 48424, Sept. 15,
1993; 63 FR 25123, May 10, 1999]

§ 323.3 Discharges requiring permits.
(a) General. Except as provided in

§ 323.4 of this part, DA permits will be
required for the discharge of dredged or
fill material into waters of the United
States. Certain discharges specified in
33 CFR part 330 are permitted by that
regulation (‘‘nationwide permits’’).
Other discharges may be authorized by
district or division engineers on a re-
gional basis (‘‘regional permits’’). If a
discharge of dredged or fill material is
not exempted by § 323.4 of this part or
permitted by 33 CFR part 330, an indi-
vidual or regional section 404 permit
will be required for the discharge of
dredged or fill material into waters of
the United States.

(b) Activities of Federal agencies. Dis-
charges of dredged or fill material into
waters of the United States done by or
on behalf of any Federal agency, other
than the Corps of Engineers (see 33
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Corps of Engineers, Dept. of the Army, DoD § 323.4

CFR 209.145), are subject to the author-
ization procedures of these regulations.
Agreement for construction or engi-
neering services performed for other
agencies by the Corps of Engineers does
not constitute authorization under the
regulations. Division and district engi-
neers will therefore advise Federal
agencies and instrumentalities accord-
ingly and cooperate to the fullest ex-
tent in expediting the processing of
their applications.

(c) Pilings. (1) Placement of pilings in
waters of the United States constitutes
a discharge of fill material and re-
quires a section 404 permit when such
placement has or would have the effect
of a discharge of fill material. Exam-
ples of such activities that have the ef-
fect of a discharge of fill material in-
clude, but are not limited to, the fol-
lowing: Projects where the pilings are
so closely spaced that sedimentation
rates would be increased; projects in
which the pilings themselves effec-
tively would replace the bottom of a
waterbody; projects involving the
placement of pilings that would reduce
the reach or impair the flow or circula-
tion of waters of the United States; and
projects involving the placement of pil-
ings which would result in the adverse
alteration or elimination of aquatic
functions.

(2) Placement of pilings in waters of
the United States that does not have or
would not have the effect of a dis-
charge of fill material shall not require
a section 404 permit. Placement of pil-
ings for linear projects, such as
bridges, elevated walkways, and
powerline structures, generally does
not have the effect of a discharge of fill
material. Furthermore, placement of
pilings in waters of the United States
for piers, wharves, and an individual
house on stilts generally does not have
the effect of a discharge of fill mate-
rial. All pilings, however, placed in the
navigable waters of the United States, as
that term is defined in part 329 of this
chapter, require authorization under
section 10 of the Rivers and Harbors
Act of 1899 (see part 322 of this chap-
ter).

[51 FR 41232, Nov. 13, 1986, as amended at 58
FR 45036, Aug. 25, 1993]

§ 323.4 Discharges not requiring per-
mits.

(a) General. Except as specified in
paragraphs (b) and (c) of this section,
any discharge of dredged or fill mate-
rial that may result from any of the
following activities is not prohibited
by or otherwise subject to regulation
under section 404:

(1)(i) Normal farming, silviculture
and ranching activities such as plow-
ing, seeding, cultivating, minor drain-
age, and harvesting for the production
of food, fiber, and forest products, or
upland soil and water conservation
practices, as defined in paragraph
(a)(1)(iii) of this section.

(ii) To fall under this exemption, the
activities specified in paragraph
(a)(1)(i) of this section must be part of
an established (i.e., on-going) farming,
silviculture, or ranching operation and
must be in accordance with definitions
in § 323.4(a)(1)(iii). Activities on areas
lying fallow as part of a conventional
rotational cycle are part of an estab-
lished operation. Activities which
bring an area into farming,
silviculture, or ranching use are not
part of an established operation. An op-
eration ceases to be established when
the area on which it was conducted has
been coverted to another use or has
lain idle so long that modifications to
the hydrological regime are necessary
to resume operations. If an activity
takes place outside the waters of the
United States, or if it does not involve
a discharge, it does not need a section
404 permit, whether or not it is part of
an established farming, silviculture, or
ranching operation.

(iii)(A) Cultivating means physical
methods of soil treatment employed
within established farming, ranching
and silviculture lands on farm, ranch,
or forest crops to aid and improve their
growth, quality or yield.

(B) Harvesting means physical meas-
ures employed directly upon farm, for-
est, or ranch crops within established
agricultural and silvicultural lands to
bring about their removal from farm,
forest, or ranch land, but does not in-
clude the construction of farm, forest,
or ranch roads.

(C)(1) Minor Drainage means:
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